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SCHEDULE 17 

INSURANCE AND PERFORMANCE SECURITY REQUIREMENTS 

1. INSURANCE REQUIREMENTS 

1.1 OCIP 

Subject to Section 4 [Uninsurability], the City shall take out, maintain in force the insurance covers set out 
in Section 1.1 [“All Risks” Course of Construction], 1.2 [Wrap-Up Commercial General Liability], 1.3 
[Project Specific Professional Liability] and 1.4 [Project specific Pollution Liability] of Appendix 17A 
[Insurance Requirements]. 

1.2 Other Insurance 

Subject to Section 4 [Uninsurability], Design-Builder shall take out, maintain in force and renew, or shall 
cause to be taken out, maintained in force and renewed, the insurance covers set out in Section 1.5 
[Automobile Liability], 1.6 [Aircraft Liability and/or Watercraft Liability], 1.7 [“All Risks” Ocean Marine 
Cargo], 1.8 [“All Risks” Contractors’ Equipment], 1.9 [Commercial General Liability and Non-0wned 
Automobile Liability], 1.10 [Employee Dishonesty (Crime)], 1.11 [Cyber Risk], 1.12 [Directors’ and 
Officers’ Liability] and 1.13 [Workers’ Compensation] of Appendix 17A [Insurance Requirements]. 

2. GENERAL INSURANCE PROVISIONS 

2.1 Insurance Act 

All of the insurance policies required to be taken out, maintained in force and renewed by or caused to be 
taken out, maintained in force and renewed by Design-Builder pursuant to this Agreement shall comply 
with Applicable Law, including but not limited to the Insurance Act (Alberta). 

2.2 Liability Not Limited by Insurance 

Except to the extent otherwise expressly provided in this Agreement, none of the insurance coverage 
amounts, values, limits or sublimits specified in this Schedule shall limit Design-Builder’s liability or 
obligations to the City arising under this Agreement. 

2.3 Insurers and Terms of Policies 

(a) The City and Design-Builder shall ensure that all policies for the insurance that it is 
respectively required to obtain, maintain and renew pursuant to this Schedule are 
obtained, maintained and renewed with Qualified Insurers authorized or licensed to 
insure the risks in question in Alberta and, subject to this Schedule, are in such forms and 
contain such terms and conditions which are equal to or better than those that would be 
obtained, maintained and renewed by prudent owners and operators of projects of similar 
scope and magnitude to the Project and, in addition to the required inclusions or 
permitted exclusions for each policy specifically described in this Schedule, include such 
other inclusions and exclusions as such prudent owners and operators would require or 
permit. 

(b) Design-Builder shall ensure that all insurance policies that it is required to obtain, 
maintain and renew pursuant to this Schedule must be in forms and with terms and 
conditions acceptable to the City, acting reasonably. The purpose of this Section 2.3(b) is 
to give the City the right to have modified or deleted from the actual insurance policies 
terms and conditions that the City becomes aware of, including those that the City 
becomes aware of only after receiving certified copies of the insurance policies, that are 
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contrary to the express intent or the spirit of the insurance requirements in this 
Agreement, including this Schedule. 

(c) Subject to this Section 2.3, the insurance covers required under this Agreement may be 
structured as single policies or as combinations of primary, excess, and umbrella policies. 

2.4 Additional Insurance and Changes to Insurance 

(a) Design-Builder shall obtain and maintain, or cause to be obtained and maintained, at its 
cost, all such other policies of insurance required by Applicable Law to be obtained and 
maintained by Design-Builder in connection with the performance of its obligations under 
this Agreement (“Additional Insurance”); and may increase the limits or decrease the 
deductibles of the insurance policies it is required to take out, maintain and renew under 
this Schedule, provided that such increase or decrease does not reduce the amount or 
extent of cover available, and may obtain and maintain all such other policies of 
insurance which Design-Builder deems necessary having regard to the policies of 
insurance which prudent owners and operators of projects of similar scope and 
magnitude to the Project would obtain and maintain, or cause to be obtained and 
maintained (together “Elective Insurance”), including directors and officers liability and 
corporate indemnification insurance. 

(b) The City reserves the right to require Design-Builder to purchase such additional 
insurance coverage as the City may reasonably require. The City also reserves the right 
to amend or request amendment to the specified limits of insurance or otherwise alter the 
types of coverage requirements including their minimum amounts and deductibles (taking 
into consideration such matters as the nature of the required operations, contract value, 
industry standards, and/or availability of insurance) as the City may reasonably determine 
or require from time to time. Any additional costs of such additional and/or amended 
insurance shall be borne by the City and any cost savings resulting from the 
implementation of such additional and/or amended insurance shall be for the account of 
the City. 

2.5 Other Requirements of Policies 

(a) Without limiting the generality of this Schedule and the provisions of Section 8 
[Insurance, Damage and Destruction] of the Agreement, each policy of insurance 
required to be taken out, maintained and renewed by Design-Builder shall: 

(1) be primary and not require the sharing of any loss or contribution by any insurer 
of the City or any other named insured; 

(2) contain an endorsement to the effect that the insurer will not effect any material 
adverse change or amendment to the policy or any cancellation of the policy 
without first giving at least 90 days prior written notice by registered mail to the 
City and each of the other named insureds and loss payees;  

(i) This clause (2) shall not apply to the automobile liability insurance 
described in Section 1.5 [Automobile Liability] of Appendix 17A 
[Insurance Requirements] where 60 days prior written notice of 
cancellation of the policy by registered mail to the City and loss payees 
shall be given;  

(ii) This clause (2) shall not apply to Section 1.11 [Cyber Risk] and 1.12 
[Directors’ and Officers’ Liability] of Appendix 17A [Insurance 
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Requirements] where 90 days prior written notice of cancellation of the 
Policy by registered mail to the City shall be given by Design-Builder; 

(iii) This clause (2) shall not apply to Section 1.13 [Workers’ Compensation] 
of Appendix 17A [Insurance Requirements]. 

(3) contain an endorsement to the effect that the policy will not be invalidated and 
coverage thereunder will not be denied to any insureds by reason of any breach 
or violation of warranties, representations, declarations or conditions contained in 
the policy other than as a result of a negligent act, misrepresentation or omission 
of such insured, except that this clause (3) shall not apply to the following 
insurance policies: 

(i) the automobile liability insurance described in Section 1.5 [Automobile 
Liability] of Appendix 17A [Insurance Requirements]; and 

(ii) the workers compensation insurance described in Section 1.13 [Workers’ 
Compensation] of Appendix 17A [Insurance Requirements]. 

(b) Without limiting the generality of this Schedule and the provisions of Section 8 
[Insurance, Damage and Destruction] of the Agreement, each policy of insurance 
required to be taken out, maintained and renewed the City shall: 

(1) be primary and not require the sharing of any loss or contribution by any insurer 
of the City or any other named insured; 

(2) contain an endorsement to the effect that the insurer will not effect any material 
adverse change or amendment to the policy or any cancellation of the policy 
without first giving at least 90 days prior written notice by registered mail to the 
City and each of the other named insureds and loss payees;  

(i) This clause (2) shall not apply to Section 1.3 [Project Specific 
Professional Liability] of Appendix 17A [Insurance Requirements] where 
30 days prior written notice of cancellation of the policy by registered 
mail to the City, Design-builder and each of the named insureds shall be 
given.  

2.6 Waiver of Subrogation 

Except with respect to the insurances required under Section 1.3 [Project-Specific Professional Liability], 
Section 1.5 [Automobile Liability], Section 1.10 [Employee Dishonesty (Crime)], 1.11 [Cyber Risk], 1.12 
[Directors’ and Officers’ Liability] and Section 1.13 [Workers’ Compensation] of Appendix 17A [Insurance 
Requirements], each policy of insurance shall contain a waiver of subrogation as against the City, City 
Persons, their respective shareholders, officials, directors, officers, employees, elected officials, servants, 
consultants (other than design consultants) and agents. 

2.7 Subcontractor Insurance 

(a) Except with respect to the insurances required under Section 1.10 [Employee Dishonesty 
(Crime)], 1.11 [Cyber Risk] and 1.12 [Directors’ and Officers’ Liability] of Appendix 17A 
[Insurance Requirements], Design-Builder shall require that all Subcontractors are 
covered by, or obtain, the insurance described in this Schedule 17 [Insurance and 
Performance Security Requirements]. The Design-Builder shall determine the applicable 
limits to be obtained for Additional Insurance and Elective Insurance. Design-Builder shall 
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be solely responsible and liable for any damages which the City may suffer as a direct 
result of Design-Builder’s failure to comply with the foregoing. 

(b) If Design-Builder receives notice that any Subcontractor employed by or through Design-
Builder is not covered by any insurance required by this Schedule 17 [Insurance and 
Performance Security Requirements] to be obtained (or cause to be obtained) by Design-
Builder, Design-Builder shall: 

(1) ensure that such insurance coverage is immediately put in place; 

(2) remove the Subcontractor from the Site and ensure that such Subcontractor does 
not perform any further part of the Project Work until after such insurance 
coverage is put in place; or 

(3) if the Subcontractor cannot be covered by a particular policy as required by this 
Schedule 17 [Insurance and Performance Security Requirements], replace the 
Subcontractor with a new Subcontractor who can be covered by insurance 
required by this Schedule 17 [Insurance and Performance Security 
Requirements] or who can obtain the required insurance coverage; it being 
acknowledged by Design-Builder that the requirements of and restrictions set 
forth in this Agreement regarding new and replaced Subcontractors shall be 
complied with. 

2.8 Evidence of Insurance 

At least 20 Business Days prior to Commercial Close, the City will provide Design-Builder with draft 
copies of policies, confirming that the insurance specified in Section 1.1 [“All Risks” Course of 
Construction], Section 1.2 [Wrap-Up Commercial General Liability], Section 1.3 [Project Specific 
Professional Liability] and Section 1.4 [Project Specific Pollution Liability] of Appendix 17A [Insurance 
Requirements] will be in full force and effect at Commercial Close. Final certified copies of policies will be 
provided by the City to Design-Builder at Commercial Close. 

At least five Business Days prior to Commercial Close, Design-Builder will provide the City with 
certificates of insurance confirming that the insurances specified in Section 1.5 [Automobile Liability], 
Section 1.6 [Aircraft Liability and/or Watercraft Liability], Section 1.7 [“All Risks” Ocean Marine Cargo], 
Section 1.8 [“All Risks” Contractors’ Equipment], Section 1.9 [Commercial General Liability and Non-
0wned Automobile Liability], Section 1.10 [Employee Dishonesty (Crime)], Section 1.11 [Cyber Risk], 
Section 1.12 [Directors’ and Officers’ Liability] and Section 1.13 [Workers’ Compensation] of Appendix 
17A [Insurance Requirements] will be in full force and effect at Commercial Close. 

Design-Builder shall provide or cause to be provided, not less than 5 days prior to expiration of any then 
current policy, documentation evidencing to the satisfaction of the City (acting reasonably) the renewal, 
extension or replacement of such insurance and as soon as reasonably practicable, and in any event 
within 90 days after expiration of any then current policy, certified copies of policies evidencing to the 
satisfaction of the City (acting reasonably) the renewal, extension or replacement of such insurance. 

No delivery to, or review or approval by, the City of any insurance certificate, insurance policy or other 
documentation evidencing insurance cover shall derogate from or diminish the City’s or Design-Builder’s 
obligations under this Agreement. 

2.9 Design-Builder Deductibles and Self-Insured Retentions 

The Party responsible for the matter giving rise to a claim, to the extent responsible therefor, shall be 
responsible for the payment of deductibles under any policy of insurance under which it is an insured 
party or under any policy of insurance required to be maintained (or caused to be maintained) under this 
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Schedule 17 [Insurance and Performance Security Requirements]. In the event that responsibility for the 
matter giving rise to the claim is indeterminable, Design-Builder is responsible and liable for the payment 
of deductibles.  

In the case of insurance specified in Section 1.3 [Project Specific Professional Liability] of Appendix 17A 
[Insurance Requirements], the first named insured shall be responsible for the payment of deductibles. 

2.10 No Indemnification for Insured Claims 

Design-Builder shall not be entitled to claim compensation, indemnification or reimbursement from the 
City under this Agreement to the extent that Design-Builder: 

(a) is entitled to recover any such amounts under any insurance in force at the time of loss; 
or 

(b) would have been entitled to recover any such amounts under any insurance if it had 
complied with its obligation to take out and maintain, or cause to be taken out and 
maintained, insurance in accordance with this Agreement. 

2.11 Compliance 

(a) Design-Builder shall comply with the warranties, terms, conditions and requirements of all 
policies for the insurance required by this Schedule 17 [Insurance and Performance 
Security Requirements] and shall not do, or omit to do, or permit to be done or omitted by 
any Design-Builder Person, anything with respect to the Project or the Lands that could 
reasonably be expected to result in the cancellation or voidance of any insurance 
required by this Schedule, or that would reasonably be expected to entitle any insurer to 
partially or fully refuse to pay any claim under any policy for any such insurance. 

(b) The City and Design-Builder shall, and Design-Builder shall cause Subcontractors to: 

(1) comply with all insurance policy warranties, terms and conditions made known to 
them; and 

(2) take any and all special precautions necessary to prevent loss or damage 
occurring in or about the Project as required by the terms of the course of 
construction property policy required pursuant to Section 1.1 [“All Risks” Course of 
Construction] of Appendix 17A [Insurance Requirements] of this Schedule. 

2.12 Insurance Premium Payment 

The City and Design-Builder respectively shall pay or cause to be paid all premiums payable in respect of 
the policies of insurance required to be taken out, maintained in force or renewed by the City and Design-
Builder pursuant to this Schedule. 

3. INCIDENT REPORTING AND INSURANCE CLAIM SETTLEMENT 

3.1 Incident Reporting and Claims Adjuster 

Design-Builder shall: 

(a) maintain a written register of all damages, events, losses, circumstances, situations, 
claims or occurrences, including but not limited to incidents which might result in a claim 
under any of the policies of insurance required under this Schedule and of all claims 
made by third parties involving bodily injury, illness, death, personal injury or property 
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damage in respect of the Project (each such incident, an “Incident”). Such register shall 
indicate the date of the Incident, the type of Incident, the circumstances giving rise to the 
Incident, and quarterly updates reflecting developments in such Incident until each such 
Incident is resolved, completed and designated as closed; 

(b) allow the City to inspect such register at any time and provide a copy of such register to 
the City quarterly and on the City’s reasonable request; 

(c) in consultation with the City, appoint a claims adjuster (the “Claims Adjuster”) to 
investigate and adjudicate Incidents falling or likely to fall within the insurance 
deductibles; 

(d) arrange and attend quarterly claims meetings with City representatives, the Claims 
Adjuster and insurers’ representatives to review the status of all such Incidents, including 
but not limited to any disputed or denied Incidents or claims arising therefrom; 

(e) meet with the City at the City’s reasonable request to discuss any such Incident; 

(f) promptly upon becoming aware of an Incident, but in any event no later than 5 Business 
Days after Design-Builder becomes aware of such Incident, notify the City’s 
Representative, the City’s Director of Insurance and Claims Management, the Claims 
Adjuster and the insurers’ claim representatives assigned to the Project of the full 
particulars of such Incident; Design-Builder shall be solely responsible and liable for any 
claims denied by Insurers, or any deductibles and self-insured retentions which the City 
may suffer or become responsible for as a direct result of Design-Builder’s failure to 
comply with the foregoing. 

(g) provide reasonable access, support, documents and information to City representatives, 
including City insurance and claims management personnel, and the Claims Adjuster in 
respect of any Incident; 

(h) as soon as practicable but no later than 15 Business Days after becoming aware of the 
Incident, provide reasonable access, support, documents and information to the Claims 
Adjuster and any adjuster assigned by the insurer(s) to investigate any Incident; 

(i) comply with the City’s reasonable requests regarding the investigation, negotiation and 
settlement of any such Incident or claim arising therefrom; 

(j) without prejudice to the provisions of this Agreement, including but not limited to 
Schedule 12 [Communications and Engagement], comply with the City’s reasonable 
requests regarding communication, including but not limited to communication with 
claimant(s) and members of the public, in respect of any such Incident and claim arising 
therefrom; 

(k) upon receiving recommendations on liability and quantum from the Claims Adjuster, 
settle any claims falling within the deductibles, self-insured retentions or waiting periods 
of the policies of insurance required under this Agreement, using a release on terms 
reasonably required by the City, and including Design-Builder, the City, and any parties 
reasonably required by the City, as releasees thereunder; and 

(l) ensure that the adjuster assigned by insurers or the Claims Adjuster, as applicable, shall 
provide recommendations on liability and quantum in respect of such Incidents to Design-
Builder, the insurers (for losses in excess of the policy deductible) and to the City 
representatives assigned in accordance with this Section 3.1 [Incident Reporting and 
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Subject to Section 4 [Uninsurability] of this Schedule, if Design-Builder at any time fails or refuses to 
obtain, maintain in force or renew any insurance required to be effected by it under this Schedule, or to 
furnish the City with evidence of any required insurance or renewals in relation thereto as and when 
required and in accordance with this Schedule, the City shall, upon 5 days’ written notice to Design-
Builder, without prejudice to any of its other rights under this Agreement or otherwise, have the right itself 
to procure such insurance, in which event  Design-Builder shall immediately reimburse the City for all 
amounts paid by the City for that purpose together with all reasonable costs incurred by the City in 
procuring such insurance. 

Without prejudice to this Section 3.6 [Failure to Insure], the City may, acting reasonably, require that any 
Person, including but not limited to Design-Builder or any Subcontractor, shall not access the Site if any 
insurance relating to such access or Person is not obtained or maintained as required under this 
Agreement. 

4. UNINSURABILITY 

4.1 Uninsurability – Design-Builder 

(a) Notwithstanding Section 1 [Insurance Requirements] but subject to compliance by 
Design-Builder with all of its obligations pursuant to this Section 4 [Uninsurability], 
Design-Builder shall not be obligated to maintain insurance against a risk that has 
become uninsurable. A risk shall be considered to have become uninsurable only if and 
for so long as Design-Builder can demonstrate to the City’s satisfaction (acting 
reasonably) that: 

(i) insurance against that risk is generally not available with Qualified Insurers; or 

(ii) the insurance premium payable or the terms and conditions generally required by 
Qualified Insurers for insuring such risk are such that the risk is generally not 
being insured against. 

(b) Upon Design-Builder becoming aware of an uninsurable risk, Design-Builder shall in a 
timely manner, and in any event within 15 Business Days of becoming aware of same, 
give the City notice of the uninsurable risk, including all relevant details in relation to such 
risk, including such details as may be reasonably requested by the City. 

(c) Design-Builder and the City shall, as soon as possible following the provision of the 
notice referred to in Section 4.1(b), meet to discuss, in good faith, the appropriate means 
by which the uninsurable risk should be managed and, if Design-Builder and the City are 
able to agree to alternative arrangements, the uninsurable risk shall be managed in 
accordance with such alternative arrangements. 

(d) In the event that Design-Builder and the City, each acting in good faith, are unable to 
agree to alternative arrangements with respect to the management of an uninsurable risk 
within 15 Business Days of the expiry of the period referred to in Section 4.1(a), the City 
may, in its discretion, either: 

(i) elect to assume responsibility for the uninsurable risk and, in respect of the year 
in which the relevant risk becomes uninsurable and every year thereafter, 
withhold in equal instalments over the course of such year, from the Payment(s) 
otherwise due to Design-Builder in that year an amount equal to the annual 
premium (index linked) relating to the uninsurable risk as was current on the day 
immediately prior to the date on which the relevant risk became an uninsurable 
risk, in which case this Agreement shall continue in full force and effect; or 
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(ii) terminate this Agreement pursuant to Section 14.3 [Termination Upon Force 
Majeure or Limited Relief Event] and, in accordance with the provisions of 
Schedule 27 [Compensation on Termination], pay to Design-Builder and amount 
equal to the Non-Default Termination Sum; 

provided further that if the City has not exercised or does not exercise its right to 
terminate the Agreement pursuant to Section 4.1(d)(ii) above, and if a loss occurs in 
respect of that uninsurable risk, then the City may, in its discretion, either: 

(iii) pay to Design-Builder an amount equal to the insurance proceeds that would 
have been payable to the Design-Builder in connection with such uninsurable risk 
had the relevant insurance continued to be available (having regard to the 
coverage limits specified in this Schedule and any applicable deductibles), in 
which case this Agreement shall continue in full force and effect; and, in the 
event that the loss includes damage to the Infrastructure, then Design-Builder 
shall proceed as if the repairs necessitated by the loss were required by the City 
pursuant to a Change Directive under Schedule 13 [Changes]; or 

(iv) terminate this Agreement pursuant to Section 14.3 [Termination Upon Force 
Majeure or Limited Relief Event] of the Agreement and, in accordance with the 
provisions of Schedule 27 [Compensation on Termination], pay to Design-Builder 
and amount equal to the Non-Default Termination Sum. 

(e) With respect to any uninsurable risk, Design-Builder shall continue to approach the 
insurance market on a regular basis and, in any event, at intervals of not less than 180 
days and use reasonable efforts to obtain (or cause to be obtained) insurance to cover as 
much or all of the uninsurable risk as can be insured in the available insurance market 
from time to time. 

(f) Where a risk which was previously an uninsurable risk ceases to be so, Design-Builder 
shall, at its own expense, obtain and maintain, or cause to be obtained and maintained, 
insurance in accordance with the requirements of this Schedule  in respect of the risk and 
the provisions of this Section 4 [Uninsurability] shall no longer apply to such risk. 

(g) If the City makes a payment to or on behalf of Design-Builder in place of insurance 
proceeds that would have been payable pursuant to Section 4.1(d)(d)(iii), then the City, to 
the extent of the amount paid, shall be subrogated to Design-Builder’s rights against any 
third party in respect of the occurrence or claim as a result of which the payment was 
made, other than any third party that was an insured under the last policy of insurance to 
cover the uninsurable risk before it became uninsurable, to the extent the insurers did not 
have a right of subrogation against such third party. 

4.2 Uninsurability – City  

(a) Notwithstanding Section 1 [Insurance Requirements] but subject to compliance by the 
City with all of its obligations pursuant to this Section 4 [Uninsurability], the City shall not 
be obligated to maintain insurance against a risk that has become uninsurable. A risk 
shall be considered to have become uninsurable only if and for so long as the City can 
demonstrate (acting reasonably) that: 

(i) insurance against that risk is generally not available with Qualified Insurers; or 

(ii) the insurance premium payable or the terms and conditions generally required by 
Qualified Insurers for insuring such risk are such that the risk is generally not 
being insured against. 
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(b) Upon the City becoming aware of an uninsurable risk, the City shall in a timely manner, 
and in any event within 15 Business Days of becoming aware of same, give Design-
Builder notice of the uninsurable risk, including all relevant details in relation to such risk, 
including such details as may be reasonably requested by Design Builder. 

(c) The City and Design-Builder shall, as soon as possible following the provision of the 
notice referred to in Section 4.2(b), meet to discuss, in good faith, the appropriate means 
by which the uninsurable risk should be managed and, if the City and Design-Builder are 
able to agree to alternative arrangements, the uninsurable risk shall be managed in 
accordance with such alternative arrangements. 

(d) In the event that the City and Design-Builder, each acting in good faith, are unable to 
agree to alternative arrangements with respect to the management of an uninsurable risk 
within 15 Business Days of the expiry of the period referred to in Section 4.2(a) above, 
the City may, in its discretion, either 

(i) elect to assume responsibility for the uninsurable risk and this Agreement shall 
continue in full force and effect; or 

(ii) terminate this Agreement pursuant to Section 14.3 [Termination Upon Force 
Majeure or Limited Relief Event] and, in accordance with the provisions of 
Schedule 27 [Compensation on Termination], pay to Design-Builder and amount 
equal to the Non-Default Termination Sum; 

provided further that if the City has not exercised or does not exercise its right to 
terminate the Agreement pursuant to Section 4.2(d)(iv) above, and if a loss occurs in 
respect of that uninsurable risk, then the City may, in its discretion, either: 

(iii) pay to Design-Builder an amount equal to the insurance proceeds that would 
have been payable to Project in connection with such uninsurable risk had the 
relevant insurance continued to be available (having regard to the coverage limits 
specified in this Schedule and any applicable deductibles), in which case this 
Agreement shall continue in full force and effect; and, in the event that the loss 
includes damage to the Infrastructure, then Design-Builder shall proceed as if the 
repairs necessitated by the loss were required by the City pursuant to a Change 
Directive under Schedule 13 [Changes]; or 

(iv) terminate this Agreement pursuant to Section 14.3 [Termination Upon Force 
Majeure or Limited Relief Event] of the Agreement and, in accordance with the 
provisions of Schedule 27 [Compensation on Termination], pay to Design-Builder 
and amount equal to the Non-Default Termination Sum. 

(e) With respect to any uninsurable risk, the City shall continue to approach the insurance 
market on a regular basis and, in any event, at intervals of not less than 180 days and 
use reasonable efforts to obtain (or cause to be obtained) insurance to cover as much or 
all of the uninsurable risk as can be insured in the available insurance market from time 
to time. 

(f) Where a risk which was previously an uninsurable risk ceases to be so, the City shall, at 
its own expense, obtain and maintain, or cause to be obtained and maintained, insurance 
in accordance with the requirements of this Schedule 17 [Insurance and Performance 
Security Requirements] in respect of the risk and the provisions of this Section 4.2 
[Uninsurability - City] shall no longer apply to such risk. 
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(g) If the City makes a payment to or on behalf of Design-Builder in place of insurance 
proceeds that would have been payable pursuant to Section 4.2(d)(d)(iii), then the City, to 
the extent of the amount paid, shall be subrogated to Design-Builder’s rights against any 
third party in respect of the occurrence or claim as a result of which the payment was 
made, other than any third party that was an insured under the last policy of insurance to 
cover the uninsurable risk before it became uninsurable, to the extent the insurers did not 
have a right of subrogation against such third party. 

5. PERFORMANCE SECURITY REQUIREMENTS 

5.1 Bonds 

Design-Builder shall obtain or cause to be obtained and deliver or cause to be delivered to the City, 
original executed and sealed Bonds, as stipulated in this Section 5 [Performance Security Requirements]. 
Each of the Bonds shall be properly executed by a Surety or by an agent or attorney in fact for the Surety, 
in which latter case, Design-Builder is required to submit with such bonds a power of attorney to the 
signatory agent or the attorney in fact executed by the Surety in a form satisfactory to the City to evidence 
the authority of the agent or the attorney in fact. 

5.2 Bond Requirements 

Such Bonds shall be maintained in good standing until the date that is two (2) years following the 
Construction Completion Date and shall be issued by a duly licenced surety company authorized to 
transact a business of suretyship in the Province of Alberta having: 

(a) a Financial Strength Rating of not lower than “A-” for three out of the previous five years 
but not lower than “B” at any time during those five years, and a Financial Size Category 
not lower than VII, such ratings being those established by A.M. Best Company (Best); or 

(b) a Long-Term Financial Strength Rating of not lower than “A-” for three out of the past five 
years but not less than “BBB” at any time during those five years, a Short-Term Financial 
Strength Rating of not lower than “A-3” for three out of the previous five years and a 
Financial Enhancement Rating of not lower than “A-” for three out of the previous five 
years but not less than “BB+” at any time during those five years, such ratings being 
those established by Standard and Poor’s (S&P). 

5.3 Delivery of Performance Bond 

At least five Business Days prior to Commercial Close, Design-Builder shall deliver or cause to be 
delivered to the City a performance bond, in the form attached as Appendix 17B [Form of Performance 
Bond] and including an endorsement in the form of Appendix 17D [Form of Performance Bond 
Endorsement], which shall be in an amount that is not less than fifty (50) percent of the Total Capital Cost 
Amount. 

5.4 Delivery of Labour and Material Payment Bond 

At least five Business Days prior to Commercial Close, Design-Builder shall deliver or cause to be 
delivered to the City a labour and material payment bond, in the form attached as Appendix 17C [Form of 
Labour and Material Payment Bond], which shall be in an amount that is not less than fifty (50) percent of 
the Total Capital Cost Amount. 
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• Towing/on-hook coverage 
• Non-owned automobile liability 
• Legal liability for damage to non-owned automobiles (SEF 94) 
• Loading and unloading of automobiles 
• Unlicensed equipment 
• Permission for unlicensed vehicles (partial road use) 
• Blanket contractual liability (written and oral) 
• Cross liability and severability of interests 
• “All risks” tenant’s legal liability 
• Intentional injury committed to protect persons or property 
• Voluntary medical payments 
• Employee benefits administrative errors and omissions 
• Prairie or forest fire fighting expenses 
• Non-vitiation clause 
• Worldwide territory (suits brought in Canada/US) 
• Limited UAV (maximum 20 kilograms)  
 
Principal Exclusions and Special Clauses: 
 
• Injury to employees where Workers Compensation provides valid 

coverage 
• Property in the care, custody or control of the insured, except 

during the Broad Form Products and Completed Operations 
extension period and damage to Existing Infrastructure as noted 

• Operation of licensed motor vehicles, other than attached 
machinery, while used for its purpose or at the Site 

• Physical damage to the Project Work, except damage to Existing 
Infrastructure and during the Broad Form Products and 
Completed Operations extension period as noted 

• Cyber risk 
• Mould, fungi and fungal derivatives 
• Professional liability of engineers, architects and other consultants  
• Nuclear or radioactive contamination, except release of 

radioactive isotopes intended for scientific, medical, industrial or 
commercial use 

• Asbestos 
• Lead 
• Silica 
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APPENDIX 17B: FORM OF PERFORMANCE BOND 

 
Bond Amount [Insert Amount] 

[Insert Design-Builder], as Principal, hereinafter called the “Principal”, and [Insert Surety], as Surety, duly 
authorized to transact the business of suretyship in Canada (the “Surety”), are held and firmly bound unto 
the City of Edmonton as Obligee, hereinafter called the Obligee (the “Obligee”), in the amount of [Insert 
Amount] of lawful money of Canada, for the payment of which sum the Principal and the Surety bind 
themselves, their heirs, executors, administrators, successors and assigns, jointly and severally. 

WHEREAS, the Principal has entered into a written contract entitled Design-Build Agreement with the 
Obligee dated as of [•], 20[•] for the design and construction of the City Of Edmonton Capital Line South 
LRT Extension Project (such contract as so amended, and as the same may hereinafter be further 
amended, whether by way of change, alteration, addition or other modification, and including all of its 
terms and provisions without limitation, is hereinafter called the Design-Build Agreement and by reference 
made part hereof). Capitalized terms used in this Bond without definition shall have their respective 
meanings attributed thereto in the Design-Build Agreement.  

The condition of this obligation is such that, if the Principal shall promptly and faithfully perform its 
obligations to the Obligee under the Design-Build Agreement, then this obligation shall be null and void; 
otherwise it shall remain in full force and effect. 

Whenever the Principal shall be, and declared by the Obligee to be, in default in respect of its obligations 
to the Obligee under the Design-Build Agreement, the Obligee having performed the Obligee’s obligations 
under the Design-Build Agreement, the Surety shall promptly select and carry out one of the four 
following options: 

1. remedy any default, or; 

2. complete the Design-Build Agreement in accordance with its terms and conditions, or; 

3. obtain a bid or bids for submission to the Obligee for completing the Design-Build Agreement in 
accordance with its terms and conditions and upon determination by the Obligee and the Surety 
of the lowest responsible bidder, acceptable to the City of Edmonton acting reasonably, arrange 
for a contract between such bidder and the Obligee or between such bidder and such other party 
as an additional named Obligee shall be entitled to direct, and the Surety shall make available as 
work progresses (even though there should be a default, or a succession of defaults, under the 
contract or contracts of completion, arranged under this paragraph) sufficient funds to pay to 
complete the Principal’s obligations in accordance with the terms and conditions of the Design-
Build Agreement, less the Balance of the Design-Build Agreement amount and to pay all 
expenses incurred by the Obligee as a result of the Principal’s default relating directly to the 
performance of the Design and Construction obligations under the Design-Build Agreement, but 
not exceeding the Bond Amount. The “Balance of the Design-Build Agreement amount” is the 
Total Capital Cost Amount payable to the Principal under the Design-Build Agreement, less the 
amount properly paid by the Obligee to the Principal under the Design-Build Agreement; or 

4. pay the Obligee the lesser of (1) the Bond Amount or (2) the Obligee’s proposed cost to complete 
the Design-Build Agreement in accordance with its terms and conditions less the Balance of the 
Design-Build Agreement amount. 

The Surety shall not be discharged or released from liability hereunder and such liability shall not be in 
any way affected by any changes, alterations, additions or variations, taking or receiving of security 
between the Principal and the Obligee, or extension of time, or other modification of the Design-Build 
Agreement, by the exercise by the Obligee of any of the rights or powers reserved to it under the Design-
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Build Agreement or by its forbearance to exercise any such rights or powers, including (but without 
restricting the generality of the foregoing) any changes in the extent or nature of the Project Work under 
the Design-Build Agreement or by any dealing, transaction, forbearance or forgiveness which may take 
place between the Principal and the Obligee. 

The Surety agrees that, for the purposes of determining its liability under this Bond, findings or decisions 
against the Principal under the terms of the Design-Build Agreement that are binding on the Principal and 
the Obligee shall also bind the Surety. 

It is a condition of this Bond that any suit or action must be commenced before the expiration of two (2) 
years from the earlier of (1) the Construction Completion Date, or (2) the date on which the Principal is 
declared in default by the Obligee. 

The Surety shall, in no event, be liable for a greater sum than the Bond Amount.  

No right of action shall accrue on this Bond, to or for the use of, any person or corporation other than the 
Obligee named herein, or the heirs, executors, administrators, successors or assigns of the Obligee. 

[SIGNATURE PAGE IMMEDIATELY FOLLOWS] 
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IN WITNESS WHEREOF, the Principal and the Surety have signed and sealed this Bond dated the ___ 
day of _______________, 20__. 

Signed, sealed and delivered 

in the presence of: 

[DESIGN-BUILDER] 

By 

Signature 

Name of person signing 

[SURETY] 

By: 

Signature 

Name of person signing 
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APPENDIX 17C: FORM OF LABOUR AND MATERIAL PAYMENT BOND 

 
NOTE: This bond is issued simultaneously with a Performance Bond] 

Bond No. 

Bond Amount: [Insert Amount] 

[Insert Design-Builder], as Principal (hereinafter called the “Principal”), and [Insert Surety], a corporation 
created and existing under the [laws of Canada] and duly authorized to transact the business of 
Suretyship in Canada as Surety (hereinafter called the “Surety”) are subject to the conditions hereinafter 
contained, held and firmly bound unto the City of Edmonton as Obligee (hereinafter called the “Obligee”), 
for the use and benefit of the Claimants, and each of their heirs, executors, administrators, successors 
and assigns, in the amount of [Insert amount] of lawful money of Canada for the payment of which sum 
well and truly to be made, the Principal and the Surety bind themselves, their heirs, executors, 
administrators, successors and assigns, jointly and severally, firmly by these presents. 

WHEREAS, the Principal has entered into a written contract entitled Design-Build Agreement with the 
Obligee dated [•], 20[•] for the design and construction of the City Of Edmonton Capital Line South LRT 
Extension Project (such contract as so amended, and as the same may hereinafter be further amended, 
whether by way of change, alteration, addition or other modification, and including all of its terms and 
provisions without limitation, is hereinafter called the Design-Build Agreement and by reference made part 
hereof). Capitalized terms used in this Bond without definition shall have their respective meanings 
attributed thereto in the Design-Build Agreement.  

NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION is such that, if the Principal shall make 
payment to all Claimants for all labour and material used or reasonably required for use in the 
performance of the Design-Build Agreement, then this obligation shall be null and void; and otherwise it 
shall remain in full force and effect, subject, however, to the following conditions: 

1. A Claimant for the purpose of this Bond is defined as one having a direct contract with the 
Principal for labour, material, or both, used or reasonably required for use in the performance of 
the Design-Build Agreement, labour and material being construed to include that part of water, 
gas, power, light, heat, oil, gasoline, telephone service or rental equipment directly applicable to 
the Design-Build Agreement provided that a person, firm or corporation who rents equipment to 
the Principal to be used in the performance of the Design-Build Agreement under a contract 
which provides that all or any part of the rent is to be applied towards the purchase price thereof, 
shall only be a Claimant to the extent of the prevailing industrial rental value of such equipment 
for the period during which the equipment was used in the performance of the Design-Build 
Agreement. The prevailing industrial rental value of equipment shall be determined, insofar as it is 
practical to do so, in accordance with and in the manner provided for in the latest revised edition 
of the publication of the Canadian Construction Association titled “Rental Rates on Construction 
Equipment” published prior to the period during which the equipment was used in the 
performance of the Design-Build Agreement. 

2. The Principal and the Surety hereby jointly and severally agree with the Obligee, as Trustee, that 
every Claimant who has not been paid as provided for under the terms of his or her or its contract 
with the Principal, before the expiration of a period of ninety (90) days after the date on which the 
last of such Claimant’s work or labour was done or performed or materials were furnished by 
such Claimant, may as a beneficiary of the trust herein provided for, sue on this Bond, prosecute 
the suit to final judgment for such sum or sums as may be justly due to such Claimant under the 
terms of his or her or its contract with the Principal and have execution thereon. Provided that the 
Obligee is not obliged to do or take any act, action or proceeding against the Surety on behalf of 
the Claimants, or any of them, to enforce the provisions of this Bond. If any act, action or 
proceeding is taken either in the name of the Obligee or by joining the Obligee as a party to such 
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proceeding, then such act, action or proceeding shall be taken on the understanding and basis 
that the Claimants, or any of them, who take such act, action or proceeding shall indemnify and 
save harmless the Obligee against all costs, charges and expenses or liabilities incurred thereon 
and any loss or damage resulting to the Obligee by reason thereof. Provided still further that, 
subject to the foregoing terms and conditions, the Claimants, or any of them, may use the name 
of the Obligee to sue on and enforce the provisions of this Bond. 

3. It is a condition precedent to the liability of the Surety under this Bond that such Claimant shall 
have given written notice as hereinafter set forth to each of the Principal, the Surety and the 
Obligee, stating with substantial accuracy the amount claimed, and that such Claimant shall have 
brought suit or action in accordance with this Bond, as set out in sub-clauses 3(b) and 3(c) below. 
Accordingly, no suit or action shall be commenced hereunder by any Claimant: 

(a) unless such Claimant shall have given written notice within the time limits hereinafter set 
forth to each of the Principal, the Surety and the Obligee, stating with substantial 
accuracy the amount claimed. Such notice shall be served by mailing the same by 
registered mail to the Principal, the Surety and the Obligee at any place where an office 
is regularly maintained for the transaction of business by such persons or served in any 
manner in which legal process may be served in the Province or other part of Canada in 
which the subject matter of the Design-Build Agreement is located. Such notice shall be 
given: 

(i) in respect of any claim for the amount, or any portion thereof, required to be held 
back from the Claimant by the Principal, under either the terms of the Claimant’s 
contract with the Principal, or under the construction or builders’ lien legislation 
applicable to the Claimant’s contract with the Principal, whichever is greater, 
within one hundred and twenty (120) days after such Claimant should have been 
paid in full under the Claimant’s contract with the Principal; and 

(ii) in respect of any claim other than for the holdback, or portion thereof, referred to 
above, within one hundred and twenty (120) days after the date upon which such 
Claimant did, or performed, the last of the work or labour or furnished the last of 
the materials for which such claim is made under the Claimant’s contract with the 
Principal; 

(b) after the expiration of one (1) year following the date on which the Principal ceased work 
on the Design-Build Agreement, including work performed under the guarantees provided 
in the Design-Build Agreement; and 

(c) other than in a Court of competent jurisdiction in the Province of Canada in which the 
subject matter of the Design-Build Agreement, or any part thereof, is situated, and not 
elsewhere, and the parties hereto agree to submit to the jurisdiction of such Court. 

4. The Surety agrees not to take advantage of Article 1959 of the Civil Code of the Province of 
Quebec in the event that, by an act or an omission of a Claimant, the Surety can no longer be 
subrogated in the rights, hypothecs and privileges of said Claimant. 

5. Any material change in the Design-Build Agreement between the Principal and the Obligee shall 
not prejudice the rights or interest of any Claimant under this Bond who is not instrumental in 
bringing about and has not caused such change. 

6. The amount of this Bond shall be reduced by and to the extent of any payment or payments 
made in good faith and in accordance with the provisions hereof, inclusive of the payment by the 
Surety of construction or builders’ liens which may be filed of record against the subject matter of 
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the Design-Build Agreement, whether or not claim for the amount of such lien(s) be presented 
under and against this Bond. 

7. The Surety shall not be liable for a greater sum than the specified penalty of this Bond. 

[SIGNATURE PAGE IMMEDIATELY FOLLOWS] 
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IN WITNESS WHEREOF, the Principal and the Surety have signed and sealed this Bond this __ day of 
______________, 20__. 

SIGNED, SEALED AND DELIVERED in the presence of: 

[DESIGN-BUILDER] 

By 

Signature 

Name of person signing 

[SURETY] 

By 

Signature 

Name of person signing 
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APPENDIX 17D: FORM OF PERFORMANCE BOND ENDORSEMENT 

ENDORSEMENT NO.        

 

 

To be attached to and form part of Bond No.:           

Issued on behalf of as Principal:           

Issued in favour of as Obligee:           

Dated:           

IT IS HEREBY UNDERSTOOD AND AGREED THAT:  

This bond is hereby amended such that the following recital: 

WHEREAS, the Principal has entered into a written contract entitled Design-Build Agreement with the 
Obligee dated [•], 20[•] for the design and construction of the City Of Edmonton Capital Line South LRT 
Extension Project (such contract as so amended, and as the same may hereinafter be further amended, 
whether by way of change, alteration, addition or other modification, and including all of its terms and 
provisions without limitation, is hereinafter called the Design-Build Agreement and by reference made part 
hereof). Capitalized terms used in this Bond without definition shall have their respective meanings 
attributed thereto in the Design-Build Agreement. 

is hereby deleted and replaced with the following recital: 

WHEREAS, the Principal has entered into a written contract entitled Design-Build Agreement with the 
Obligee dated [•], 20[•] for the design and construction of the City Of Edmonton Capital Line South LRT 
Extension Project, which contract, including without limitation any provisions relating to an obligation on 
the part of the Principal for liquidated damages, as defined in the contract (such contract as so amended, 
and as the same may hereinafter be further amended, whether by way of change, alteration, addition or 
other modification, and including all of its terms and provisions without limitation, is hereinafter called the 
Design-Build Agreement and by reference made part hereof). Capitalized terms used in this Bond without 
definition shall have their respective meanings attributed thereto in the Design-Build Agreement.  

All other terms and conditions of the said bond remain unchanged.  

Signed, sealed and dated the       day of      , 20[X]. 

  

 

Principal  

 

[Insert Surety] 

[XX], Attorney-in-Fact 




